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Reform of the Prospectus Regime

An EU Regulation, which will repeal and replace the Prospectus Directive, is expected to be adopted

and come into force in the early part of 2017. Most of the Regulation’s provisions will be directly

applicable 24 months from the date it comes into force.

Although the final version of the Regulation has yet to be published, agreement on the text has

been reached between the EU Council and Parliament and is unlikely to change significantly before

adoption. According to this agreed text, the main equity related changes to the current regime

include the following:

Exemptions from the requirement to publish a prospectus

 No prospectus will be required for offers of securities with a total consideration in the EU of

less than 1million (up from 100,000). In addition, individual Member States may exempt

offers to the public where the total consideration of each such offer in the EU is less than

8,000,000, calculated over a 12 months period. These increased thresholds will be effective

12 months after the Regulation comes into force.

 The current takeover exemption will be amended so that instead of requiring a document

containing “equivalent” information to a prospectus, the exemption will apply provided that a

document is published “describing the transaction and its impact on the issuer.”

 No new prospectus will be required for the admission to trading on a regulated market of

shares representing less than 20% of the same class already admitted to trading on that market

(up from 10%). This change will be effective immediately from the Regulation coming into

force.

 A cap has been introduced on the current admission to trading exemption which relates to

shares resulting from the conversion or exchange of other securities. No prospectus will be

required in relation to those shares, provided that they represent less than 20 % of the number

of shares of the same class already admitted to trading on the same regulated market (over a

12 months period.) This change will be effective immediately from the Regulation coming into

force.

Reduced disclosure regimes

 A new proportionate EU growth prospectus will be available for SMEs, mid-caps admitted to an

SME growth market or small issuances (less than 20 million) by non-listed companies. Issuers

will not be eligible to use this proportionate prospectus if they already have securities trading

on a regulated market.

 There will be a new simplified disclosure regime for secondary issuances to replace the current

regime for pre-emptive offers. A simplified prospectus will be available for certain offers or

admission of securities issued by companies already admitted to trading on a regulated market

or an SME growth market continuously for at least the last 18 months.

Brexit
The consequences of the UK
leaving the EU and the impact of
current and proposed EU legislation
in the UK will stem largely from
how the UK government chooses
to develop its relationship with the
EU.

It is currently expected that Article
50 of the Treaty on European
Union will be triggered before the
end of March 2017 and that the
Government will include a Great
Repeal Bill to repeal the European
Communities Act 1972 in the next
Parliamentary session.

The Government’s appeal against
the decision that the Government
does not have the power
unilaterally to give notice under
Article 50 was heard in the
Supreme Court in December 2016
and a decision is expected any day.

See our Brexit microsite for more
information.

http://www.elexica.com/en/Resources/Microsite/Brexit
http://data.consilium.europa.eu/doc/document/ST-15574-2016-ADD-1/en/pdf
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Frequent issuers

 There will be a new form of shelf registration mechanism – the Universal Registration Document (URD) - for issuers admitted to trading on a

regulated market or a multilateral trading facility. The URD will contain information on the company’s organisation, business, financial position,

earnings and prospects, governance and shareholding structure.

 The main benefit of the new mechanism is that after an issuer has had its URD approved by its competent authority for two consecutive financial

years, subsequent URDs can then be filed without that authority’s prior approval. However, the competent authority may still review any URD that

has not been approved and require its amendment. The review process for a URD for a “frequent issuer” is stated as 5 working days, which is

significantly shorter than for other prospectuses (20 working days for first time issuers and 10 working days for others.)

Summaries

 Prospectus summaries will become shorter - in most circumstances no more than 7 sides of A4 - and the language used will be easier for investors

to understand.

 The draft Regulation prescribes in some detail the content of summaries. These will be made up of four sections – (i) an introduction containing

warnings; (ii) key information on the issuer; (iii) key information on the securities and (iv) key information on the offer of securities to the public

and/or the admission to trading.

Risk factors

 The new rules will result in a more prescribed regime for risk factors. In particular, risk factors will be limited to those that are “specific to the issuer

and/or the securities and are material for taking an informed investment decision.”

 Issuers will be required to assess the materiality of the risk factors, with each one being adequately described, explaining how it affects the issuer or

the securities being offered. The issuer may also disclose this assessment using a scale of low, medium or high risk.

What next?

Although the draft Regulation is relatively detailed, once adopted, there will still be a significant amount of information to follow. This includes the

detailed disclosure requirements that will apply to a full prospectus and also to both the simplified version for secondary issuances and the new Growth

market prospectus.

For further information on reform of the prospectus regime see our Prospectus Directive microsite.

MiFID2

The Markets in Financial Instruments Directive 2 legislation consists of a “recast” Directive (commonly referred to as MiFID2) dealing primarily with

authorisation, systems and conduct requirements in relation to investment business, and a separate Regulation, (known as the Markets in Financial

Instruments Regulation or MiFIR) dealing with transparency, transaction reporting, clearing, and supervision of positions. The MiFID2 Directive and MiFIR

will repeal MiFID I.

The new legislation will form the legal framework governing the requirements applicable to investment firms, trading venues, data reporting service

providers and third-country firms providing investment services or activities in the EU.

The MiFID2 legislation makes significant changes to the regulatory regime established by MiFID I. The forthcoming amendments are designed, in

particular, to:

 increase transparency in the equity markets through changes to the regime for systematic internalisers, and the application of pre- and post-trade

transparency requirements to “equity-like” instruments such as depositary receipts (MiFIR)

 increase transparency in the non-equity markets through the application of pre- and post-trade transparency requirements to non-equity products

including bonds, structured finance products, emissions trading allowances and certain derivatives (MiFIR)

 introduce a new regulatory regime for so-called “organised trading facilities” (OTFs) covering such things as broker crossing systems (MiFID2)

 extend transaction reporting requirements beyond financial instruments which are admitted to trading on a regulated market (MiFIR)

 provide an increased regulatory focus on commodity derivative markets (MiFID2 and MiFIR)

 tighten the criteria for professional client or eligible counterparty status (resulting in more clients being categorised as retail clients) (MiFID2)

 change the criteria for determining whether a financial instrument is complex or non-complex (with a view to increasing the scope of products

regarded as being complex) (MiFID2), and

 introduce increased investor protection measures in respect of retail clients and complex financial instruments, including product intervention rules

similar to those of the UK Financial Conduct Authority (MiFID2 and MiFIR).

http://www.elexica.com/en/Resources/Microsite/Prospectus-Directive
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The MiFID2 legislation will start to apply from 03 January 2018. Member States have until 03 July 2017 to transpose the legislation into their national

law. As a Directive, MiFID2 must be implemented into national law by Member States before it can take effect. MiFIR, on the other hand, will have direct

effect in all Member States.

For further information see our MiFID2 Tracker microsite.

Amendments to EU Shareholder Rights Directive

On 09 April 2014, the EU Commission published a proposal to amend the Shareholder Rights Directive (which was originally adopted in 2007 with the aim

of improving corporate governance standards in EU companies traded on regulated markets by enabling shareholders to exercise their voting rights and

to access information).

The EU Parliament adopted amendments to the proposal on 8 July 2015 but did not adopt the text at the first reading. Instead the text (as amended)

was referred back to the European Commission for further consideration.

On 9 December 2016, the EU’s committee of permanent representatives (COREPER) endorsed an agreement between the Slovak presidency of the

Council and European Parliament representatives on amendments to the EU Shareholder Rights Directive. The agreement was formally approved by

COREPER on 16 December. The compromise will be put to the plenary vote in the EU Parliament in March 2017 and, if approved, will then have to be

adopted by the Council. Member States will have two years from it entering into force to implement the directive into domestic law.

Key elements

Key elements (as set out in the compromise text) include the following:

Directors’ remuneration

Listed companies will have to publish and give shareholders a binding vote on their remuneration policy but Member States can decide that the vote

should be non-binding. Directors’ remuneration will have to be in accordance with an approved policy or one that has been submitted to a vote. The

remuneration policy will have to be submitted for approval whenever there is a material change or at least every four years or the next year, if not

approved.

The remuneration policy will have to be publicly disclosed without delay after the vote by the shareholders at the general meeting.

Companies will also have to prepare a remuneration report and will have an advisory vote on this report. This report will have to be made available

publicly on the company’s website for at least 10 years.

Related party transactions

‘Material’ related party transactions will be subject to approval by the shareholders or the administrative or supervisory body in order to provide adequate

protection for the interests of the company and shareholders who are not related parties. What is material will be defined by the Member States and

certain transactions can be excluded.

Companies will have to announce publicly material transactions at the latest at the time of the conclusion of the transaction. Member States can provide

that the announcement of a material related party transaction is accompanied by an independent report which assesses whether the transaction is fair

and reasonable from the perspective of the company and any non-related party shareholders and which explains the assumptions it is based on.

Identification of shareholders

Companies will have the right to identify their shareholders. Member States can provide that companies are only allowed to request identification with

respect to shareholders holding more than a certain percentage of shares or voting rights which must not exceed 0.5%.

Intermediaries’ obligations

Intermediaries will have to transmit certain information without delay between the company and its shareholders; facilitate the exercise of shareholder

rights, including the right to participate and vote at general meetings; and publicly disclose any charges for providing these services.

If requested by the company, intermediaries will also have to communicate without delay to the company information regarding shareholder identity.

Institutional investors and asset managers

Institutional investors and asset managers will have to develop and publicly disclose a policy on shareholder engagement and annually disclose how the

engagement policy has been implemented or provide a clear and reasoned explanation why they have chosen not to do so.

http://www.elexica.com/en/Resources/Microsite/MiFID-2-Tracker
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Proxy advisors

Proxy advisors will have to disclose publicly the code of conduct which they apply and how they have applied it or provide a clear and reasoned

explanation why they do not apply the code. They will also have to disclose publicly, on an annual basis, certain information relating to the preparation of

their research, advice and voting recommendations, and will have to disclose to their clients without delay any actual or potential conflict of interest or

business relationships that may influence the preparation of their research, advice or voting recommendations and the actions they have taken to

eliminate, mitigate or manage them.

Draft Directive on gender equality

In November 2012, the EU Commission published a draft proposal for a directive to increase gender equality on the boards of listed companies in the

EU. The EU Commission decided not to introduce quotas for the number of women that need to be on boards, instead it will set a minimum objective

that 40% of non-executive directors should be women.

In November 2013, the European Parliament passed a legislative resolution to adopt, with amendments, the EU Commission’s proposal. A progress report

was published on 27 May 2014 and a factsheet was published in June 2014. On 07 December 2015, the Employment, Social Policy, Health and Consumer

Affairs Council failed to adopt the directive.

Both the European Parliament and the EU Council have yet to adopt the final text of the directive. The Council has to adopt its first reading position

taking the Parliament’s first reading position (which was adopted on 20 November 2013) into consideration. The timetable for this is currently not

known.

For further information see ‘Women on boards: draft EU proposal to increase gender equality in boardrooms - EU Parliament’s amendments’.
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